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2002 WL 31740257 (Wis.Lab.Ind.Rev.Com.)
Labor and Industry Review Commission
State of Wisconsin
ROSS HILL, APPLICANT
3045 MAPLE VALLEY DR APT 203
MADISON WI 53719
v.
CHILIS INC, EMPLOYER
7301 MINERAL POINT RD
MADISON WI 53717
Claim No. 2001-017165
November 21, 2002
 
WORKER’S COMPENSATION DECISION
 
*1 The employer submitted a petition for commission review alleging error in the administrative law judge’s Findings and Interlocutory Order issued in this matter on July 8, 2002, and amended on July 15, 2002. At issue are the amount of the applicant’s average weekly wage, and whether or not the employer violated Wis. Stat. § 102.35(3), by terminating the applicant’s employment.
 
The commission has carefully reviewed the entire record in this matter, and hereby affirms in part and modifies in part the administrative law judge’s Findings and Interlocutory Order. The commission makes the following:
  
MODIFIED FINDING OF FACT
 
Delete the first two paragraphs on page 12 of the administrative law judge’s decision and substitute the following paragraphs therefor:
“A dispute remains with regard to the applicant’s average weekly wage. The commission finds the written summary of weeks worked and wages earned submitted by the employer as Hearing Exhibit 8, impossible to understand with respect to the exact amounts earned in the specific weeks the applicant worked during his final period of employment with the employer. Accordingly, the employer should compute the number of weeks worked by the applicant during his final period of employment, and the wages earned in each of those weeks, to arrive at an average weekly wage. This computation should be submitted to the applicant for comparison with his calculations, and if agreement cannot be reached, opportunity for additional hearing regarding the wage issue shall be provided.
 
It must be noted that the penalty under Wis. Stat. § 102.35(3), which is not to exceed ‘one year’s wages,’ is assessed based on a monetary rather than a temporal limit. Accordingly, the penalty accrues beginning with the discharge date and continuing until one year’s wages have been lost, assuming that amount is lost within any reasonable period of time after the discharge. This is computed on a week-by-week basis with no penalty in weeks in which an applicant earns as much from new employment as he would have earned had he still been working for the employer. There is a pro rata deduction from the weekly penalty amount for weeks in which he earns an amount less than what he would have earned from the employer. The penalty has accrued in this case beginning with the discharge date, April 1, 2001, and will continue to accrue on a week-by-week basis until and unless a penalty amount equaling one year’s wages has been paid.”
 
All the rest of the administrative law judge’s FINDINGS OF FACT are affirmed and reiterated as if set forth herein.
 
NOW, THEREFORE, this
  
INTERLOCUTORY ORDER
 
The Findings and Interlocutory Order of the administrative law judge are modified to conform with the foregoing, and as modified are affirmed. The employer is liable for the penalty under Wis. Stat. § 102.35(3). The matter is remanded to the department for opportunity for a new hearing with respect to the exact amount of the average weekly wage, and with respect to the monetary amount of the penalty currently due the applicant.
 
*2 Jurisdiction is reserved for such further findings and orders as may be warranted.
  
MEMORANDUM OPINION
 
The commission agreed with the administrative law judge that the applicant and Jennifer Mahoney gave credible testimony with respect to Norman Bondoc’s offer to give the applicant $50.00 if he would not report his thumb injury as a work injury. As the administrative law judge noted, the fact that the employer has a policy of deducting money from a manager’s bonuses if a worker’s compensation claim is filed on his/her shift, in conjunction with the fact that the applicant was aware of this policy, leads to the credible inference that the applicant became aware of the policy because Bondoc made the offer to him on March 28, 2001.
 
In addition, both Bondoc and Jack Maher failed to give credible testimony concerning the reason they discharged the applicant. Both men essentially professed ignorance of the important circumstances surrounding the applicant’s decision to sit at the employer’s bar after he was released from work on March 30, 2001. This included the fact that the applicant’s immediate supervisor had released him from work because the applicant was in significant pain, the fact that the applicant was sitting at the bar to wait for his girlfriend who was a co-worker and with whom he commuted to and from work, and the fact that he was only at the bar for 20 minutes. By their own admissions, Maher and Bondoc were unaware of these significant details and made no realistic investigation into what had actually occurred on the date in question. Rather, they allegedly chose to discharge the applicant simply because a co-worker had complained that the applicant had gone to the bar after leaving his work duties early, and because this allegedly created a “negative perception” in the minds of the employees who were still working. By their own testimonies, Bondoc and Maher established that they did not have reasonable cause to discharge the applicant.
 
The employer’s argument that the unreasonable refusal to rehire claim should be dismissed because the applicant allegedly threatened Bondoc and vandalized his vehicle approximately two weeks after the administrative law judge’s decision had been issued, is summarily dismissed. There is no authority in Chapter 102 of the statues, or in the case law, for the proposition that an individual’s behavior after the unreasonable refusal to rehire (discharge) may be relied upon to negate an employer’s violation of Wis. Stat. § 102.35(3). The employer’s reference to the “aggressor defense”1 is misplaced. Under that defense, an employee is not covered for worker’s compensation purposes when he acts as an aggressor, and thus steps out of the course of his employment. However, the applicant was no longer employed at the time he allegedly made the threats and committed the vandalism. The employer’s reference to the National Labor Relations Board and Title VII decisions, involving cases where actual reinstatement to the employment was a remedy, are inapplicable to this worker’s compensation proceeding under Wis. Stat. § 102.35(3), where a monetary penalty is the only remedy available. If the applicant is guilty of the actions alleged by the employer, Bondoc, and perhaps the employer, have other civil law remedies. Criminal statutes might also be applicable.
 
*3 David B. Falstad
Chairman
James A. Rutkowski
Commissioner
Laurie R. McCallum
Commissioner
A hearing was held in Madison, Wisconsin, on May 2, and June 18, 2002. The record was held open until June 28, 2002, for receipt of post-hearing briefs.
 
Appearances:
Applicant, in person, and by Attorney Aaron Halstead;
Respondent employer by Attorney Edward Corcoran.
The undersigned is satisfied that there is a proper basis to amend the order.
 
Now, therefore, this
  
AMENDED ORDER
 
The last sentence of Page 12 is amended as follows:
 
Respondent is therefore, obligated to pay the sum of $7,364.19 in back pay.
 
The first sentence of the Interlocutory Order on page 12 is amended as follows:
 
Within 21 days, respondent Chili’s shall pay to the applicant, Ross Hill, the sum of $5,891.35 as back pay and to his attorney, the sum of $1,472.84 as attorney fees.
 
The remainder of the July 8, 2002 order is otherwise effective.
 
Dated and mailed at Madison, Wisconsin this 15th day of July, 2002.
Mary Jo Schiavoni
Administrative Law Judge
The respondents concede jurisdictional facts, and that the applicant suffered an injury arising out of the course of his employment. At issue are the average weekly wage and whether or not the respondent violated Section 102.35(3) by terminating the employment of the applicant, Ross Hill.
 
Upon these issues, the Administrative Law Judge makes and issues the following
  
FINDINGS OF FACT
 
The applicant, Ross Hill, whose date of birth is October 28, 1967, was initially employed by respondent in October of 1999. He left Chili’s after a few months because he was arrested by his probation officer. Chili’s was aware that Hill had problems with the law that resulted in an order of revocation of probation in February of 2000. At Hill’s request, two managers, James Martinson and Norman Bondoc, sent letters to the circuit judge handling the criminal matter highly recommending Hill and his exemplary behavior as an employee at Chilis on March 22, 2000. When Hill’s Huber privileges were reinstated, respondent re-hired Hill in April of 2000. Hill worked there several months and again was forced to leave because of an internal jail violation. On each of these occasions, Ross offered to sever his employment relationship, but was invited back to work upon being released from jail or the Huber program.
 
Hill was then rehired on November 15, 2000. Hill worked without serious incident until February 25, 2001. Respondent’s management kept a log of any matters that might arise on a daily basis affecting business. This was a confidential log not available for viewing by the employees. On February 25, 2001 there is a notation that Hill did not do the booths again and that apparently he has been refusing to do them. On March 3, 2001, there is a notation that Hill forgot to take a couple of items to tables. There is a March 8, 2001 notation that Hill was getting verbally harassed by a woman in the cocktail lounge who took the $12.00 tip her friends left and left $.84. There is also a March 21, 2001 notation where another employee complained of having a problem with Hill and did not want Hill checking him out.
 
*4 Jack Maher, the managing partner for respondent, made a long entry on March 23, 2001 about several guest issues being brought to his attention, two of which involved Hill. He thought that there may be ongoing issues with Hill and requested the other managers “to make detailed notes on any issue concerning Hill - if needed I want excellent documentation to term(inate) him.”
 
While the management’s log suggested that several employment issues were surfacing involving Hill, significantly there is nothing in his personnel file during this time period which involved notes or warnings of a disciplinary nature until March 28, 2001.
 
According to Hill, during the night shift on March 28, 2001, another employee accidentally pinched Hill’s thumb in the door jam of the large commercial microwave around 7:30 p.m. He reported the injury to Bondoc at the time it occurred and continued to give him updates throughout the night because he realized that the thumb nail had been split open and it was getting increasingly painful and swollen. Hill claimed that initially Bondoc just “kind of blew it off” and other employees were joking about his thumb.
 
However, shortly after reporting the injury, Hill had a conversation with Bondoc about Hill having missed a shift. At this time, Hill received a written warning about this in the form an employee communication. This occurred around 9:30 p.m., or an hour before the end of the shift. Hill described the warning as stemming from the following incident. He claimed that he had agreed to cover for a sick employee but that this was not confirmed in writing and he was not fully aware that he was scheduled for the shift. Bondoc told Hill that he would be filing some paperwork indicating that Hill had missed the shift. Hill testified that at this point, he also brought up his thumb again informing Bondoc that he thought the injury was really serious and that although he had previously intended to go home and try ice, he now thought he should go to the emergency room. Hill maintained that Bondoc “kind of laughed and said you’re really serious aren’t you and I said yes, I am.” The conversation then ended.
 
However, according to Hill, as he was leaving work with his girlfriend, Jennifer Mahoney, an hour later at the back door of the restaurant, he told Bondoc that he thought he would have to go to the emergency room because the thumb was getting incredibly painful. Bondoc asked if Hill was going to do this through worker’s compensation to which Hill responded that he did not have a choice because he did not have health insurance. Bondoc then explained to him that the employer had to pay a penalty for filing a worker’s comp claim and that Hill’s filing a claim had the potential to effect Bondoc’s bonus. At this point, Bondoc offered Hill $50 not to report the injury as work-related in the emergency room.
 
Mahoney confirmed Hill’s testimony. She testified that as she and Hill were leaving the restaurant, they told Bondoc they were leaving to go to the emergency room for his thumb. Bondoc said that it cost respondent about $500 to file a worker’s comp claim and that if “we (presumably she and Hill) did not file a work comp claim we just might happen to find $50 in our serving book.”
 
*5 The log entry for March 28, 2001 indicates that when Hill and another employee named “Molly” did not show up for work, Bondoc “wrote him up and spoke with him on March 28, 2001. The written warning placed in Hill’s file states that “further instances could result in termination.”
 
At the hearing, Bondoc did not recall any of the details from March 28 other than that he gave Hill a written warning because he missed the previous day of work. He did not recall what time he gave Hill this warning and whether it was the same day Hill got injured. Bondoc did recall Hill informing him that he hurt his thumb and during his first conversation with Hill, Bondoc did not think that it sounded serious. He also remembered a second conversation where Hill told him that his thumb really hurt and he was thinking of seeking medical attention. Bondoc expressly denied making any offer to Hill of money in exchange for not filing the injury as a worker’s comp claim. Bondoc did acknowledge that the filing of a worker’s compensation claim on his shift had the potential of affecting his bonus by $30 or $40 if an employee reported a claim. He admitted that Hill told him that he was thinking about seeking medical attention, but insisted that his response to this was “o.k.” Hill went to the emergency room and returned to work on March 29 and March 30, 2001.
 
Although he had a medical excuse to be off of work on March 30, Hill opted to work because he needed the money and he did not want to leave the shift short. While at work on that date, the hostess, Brenda Ryan observed him to be in great pain. Ryan, on her own initiative, went to a supervisor, Doug __________, who was managing the floor that evening. Ryan told Doug that Hill had hurt his thumb and was in a lot of pain because his eyes had actually gotten bloodshot and he acted as though he were in pain. Ryan asked Doug to release Hill early. Mahoney also asked Doug to release Hill early. According to Mahoney, she and Ryan made the requests because although Hill was in pain, he would not make the request himself. Mahoney also claimed that she finished up Hill’s side work so that no other employees could complain about Hill being released early.
 
In any event, Maher released Hill early. At the time of his release, Hill just assumed that Maher was aware of the pain that he was experiencing. Hill, however, was driving with Mahoney, who lived with him, and he waited for her to finish her shift. Upon being released, initially he sat at table 51 in a section that gets cleared and cleaned earlier. One of the wait staff was cleaning that area so he got up and went to the bar where he sat with about five other employees. According to Hill, someone put a shot and a beer in front of him and he had a sip from both but did not even finish consuming the drinks. When Mahoney was released approximately 20 minutes later, they left.
 
At least one co-worker, Laura Winn, complained vociferously upon observing Hill at the bar upon his early release because he had not finished his side duties which she believed were falling upon other employees to finish.
 
*6 Numerous employees and ex-employees testified that there was no prohibition against employees who were of age sitting at the bar after their shifts and drinking. Furthermore, based upon Ryan’s testimony and that of Konrad Arnold and Thomas Hilsenhoff, it appears that the respondent tolerated mild inebriation on the part of employees who became intoxicated while drinking at the bar off-duty.
 
Hill had continuing problems with his thumb, including an infection which required additional medical care. His doctor imposed various work restrictions.
 
The manager’s log for March 30, 2001 read, in pertinent part, as follows:
Ross (Hill) called @ 8:00 his thumb injured - going to Dr. - tried to call all but no one awake @ 8:00 - Mahoney called back for him said he might not be in - I’ll try to cover again. She said he slammed it in a microwave? Here?
 
Apparently Ross hurt himself here Weds night. Said he spoke to Norman @ the time of the accident. Nothing written down? He’s definitely hurt and infected. I’m sure it hurts like heck. He dropped off his Dr. not out for lunch - should be okay for dinner.
 
Ross wound up having 2 drinks at the bar after his shift. Everyone had to pick up a piece of his slack. Very unhappy.
 
The first paragraph of the March 30, 2001 excerpt was written by Martinson, while the second paragraph was authored by Bondoc. Bondoc confirmed that one employee, Winn, came up to him and complained that others had to pick up Hill’s work while he sat in the bar.
 
Maher wrote the March 31 excerpt from the log beginning as follows: “very bad judgment on Ross’ part to stay and have a drink. I would bet he burned some bridges last night. Ross called @ 4:15 said he couldn’t come in for his 6:00 shift.”
 
Maher testified at the hearing, that on March 31, all of the managers partook in the termination decision. According to Maher, Hill’s actions were deemed to be detrimental to the business. Maher said that the managers reviewed the logs and found that there was a trend that Hill had difficulty relating to some of the other employees, that he had an anger problem. Maher said that after the employees were upset about Hill’s being at the bar when the work had not been completed, he decided to speak with the managers about terminating Hill.
 
The reasons he gave at the hearing for Hill’s termination were the two guest issues noted in the log by Martinson, Bondoc having issued Hill a counseling for the “no show”, and Hill’s decision to sit at the bar after being released early from work. In Maher’s opinion, the latter factor was the “proverbial straw that broke the camel’s back.” He characterized it as a problem of negative perception by the employees who were still working. He said that Hill should not have sat at the bar and had a drink on March 30.
 
The termination letter and paperwork states “Ross has in numerous situations used poor judgement witch(sic) affected our staf(sic).” And “Behavior deemed detrimental to company, managers, employees, conduct not suitable to company’s environment.”
 
*7 Neither Bondoc, Maher, Martinson, or the other managers investigated the bar incident to ascertain that Hill had permission to quit early, had originally sat in an area of the restaurant, and was only waiting for Mahoney to finish so that he could leave. Bondoc and Maher also cited Hill’s legal difficulties as making him somewhat unreliable as an additional reason to buttress the termination decision.
 
Respondent argues that respondent had a reasonable basis for its decision to terminate Hill that had nothing to do with the injury Hill sustained. Based upon the employee complaints, his recent unexcused absence and other recent problems in the 35 days prior to the bar incident a decision was made in good faith to discharge Hill. Respondent alleges that during Hill’s most recent period of employment with respondent his performance began to deteriorate as is documented in the manager’s log. Respondent also relies upon the March 23 entry, made at least five days prior to the injury, as evidence that it intended to terminate Hill without consideration of his work injury.
 
Respondent also stresses that if it had any negative intentions regarding Hill, it would not have re-hired him after his two incarcerations. It has no bias of any sort against Hill.
 
Applicant points out that an employer is liable for unreasonable refusal to rehire even if it terminates the employee only “in part” because of his or her work injury. Great Northern Corp v LIRC, 189 Wis. 2d 313. 318-19. Applicant notes that the respondent has the burden of proving that its decision to terminate Hill was in no way related to his work injury and the statute must be construed liberally.
 
In evaluating whether or not the applicant has met his burden of proof in the instant case, it is concluded that he has. The timing, the sequence of events, and the fact that there was no written documentation in Hill’s personnel file prior to the work injury, convince the undersigned that respondent did not intend to fire Hill prior to his incurring the work-related injury and the events leading up to his reporting the injury. The work injury and subsequent claim that it was work-related in the emergency room were at least part of the motivation for respondent to terminate Hill.
 
While Maher may have thought about terminating Hill because of customer issues as noted in the log on March 23, 2001, there is no evidence that he communicated his concerns to Hill or placed any documentation in Hill’s file to support his intent. The lack of progressive discipline and substantial warnings or time off (with the exception of the written warning of March 28, 2001 previously noted), also indicates that respondent had made no firm determination to terminate Hill prior to his injury. Neither party presented evidence as to whether “Molly” also received a written warning for presumably failing to show on the previous day. This evidence, if it existed, was within the purview of respondent’s business records and could easily establish that the written warning had nothing do with Hill’s reporting of a work injury.
 
*8 Hill is credited over Bondoc with respect to the offer of $50 to refrain from filing his injury as a worker’s compensation claim. The mere fact that respondent has such a policy of deducting from the bonuses of managers based upon claims filed and that Hill was aware of such a policy buttresses Hill’s credibility in this respect. Furthermore, Hill’s testimony is corroborated by that of Mahoney, who, although she is involved with Hill romantically and perhaps has a motive to support his testimony irrespective of its veracity, nevertheless, continues to work for respondent and has an equally compelling reason to testify to only the truth.
 
Finally, it is noted that respondent was aware that Hill’s injury was not just a slight simple thumb pinch. The thumb had become infected and Hill was presenting doctor’s notices excusing him from performing his various work duties on his shifts. In viewing all of these facts, it appears that respondent was motivated, at least in significant part, to terminate Hill because of his incurring and reporting a work injury.
 
Respondent’s assertions that it would not have hired Hill had it been aware of the extent of his criminal convictions or that it terminated him because of his past problems with the legal system are not found to be credible based upon the evidence presented at the hearing.
 
Accordingly, it is concluded that respondent violated Sec. 102.31(3) and must pay back pay as a penalty for its unlawful conduct.
 
The parties could not stipulate to an average weekly wage. The applicant earned $4,343.93 in wages from the respondent having worked for the 13 weeks that he worked in 2001. Hill’s average weekly wage was $334.15. He would have earned approximately $17,375.72 for the 2001 had respondent not terminated him. The additional W-2’s, submitted from other restaurants where he worked after his termination, establish that he earned $6,911.53 in mitigation thereafter. Respondent is therfore, obligated to pay the sum of $6,120.26 in back pay.
 
Applicant’s attorney is entitled to 20 per cent, the statutory fee in this matter, i.e., $1,224.05. Applicant should, therefore, receive $4,896.21,
 
Now, therefore, this
  
INTERLOCUTORY ORDER
 
Within 21 day, respondent Chili’s shall pay to the applicant, Ross Hill, the sum of $4,896.21 as back pay and to his attorney, the sum of $1,224.05 as attorney fees. This order is final with respect to the issue of whether or not respondent violated Sec. 102.35 (3) only. Jurisdiction is reserved for any other orders and awards as may be warranted.
 
Dated and mailed at Madison, Wisconsin this 8th day of July, 2002.
Mary Jo Schiavoni
Administrative Law Judge
Footnotes

1

See Vollmer v. Industrial Commission, 254 Wis. 162, 35 N.W.2d 304 (1948).
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